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A. Introduction 

Randolph McIntyre was convicted after a trial during 

which the prosecutor engaged in repeated misconduct, 

impugning defense counsel and urging the jury to draw 

negative inferences from Mr. McIntyre's right to confront his 

accuser. The convictions followed the trial court's admission of 

highly prejudicial and inadmissible evidence. And, the 

convictions followed a trial at which the trial judge 

impermissibly commented on the evidence. 

But the Court of Appeals affirmed those convictions. 

State v. McIntyre, 85393-7-II. 

Mr. McIntyre asks this Court to accept review. RAP 13.4. 

B. Issues Presented 

1. In Clayton, 1 this Court approved of an instruction 

telling jurors the State is not required to corroborate the alleged 

victim's testimony in a sexual assault case. Many Court of 

Appeals decisions have expressed doubt about Clayton while 

1 State v. Clayton, 32 Wn.2d 571, 202 P.2d 922 (1949). 
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saying they are bound by it. Numerous other states have 

rejected similar no-corroboration instructions because of the 

likelihood they improperly impact jurors. This Court should 

grant review of Court of Appeals decision because the Court of 

Appeals cannot overrule Clayton, Clayton is based on 

outmoded perceptions, and a court's instruction that singles out 

the complaining witness's testimony and indicates it gets less 

rigorous scrutiny than other witnesses unfairly sways jurors' 

assessment of the evidence. 

2. A court may not admit evidence the relevance of 

which depends on its use as propensity evidence. The court 

admitted testimony of sexual acts between Mr. McIntyre and 

his then-wife, to prove he did the "same thing." The Court of 

Appeals, nonetheless affirmed the conviction. The Court of 

Appeals reasoned the trial court identified a nonpropensity 

purpose. But in doing it ignored the fact that purpose itself 

relied on the evidence as propensity evidence. That conclusion 
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is contrary to this Court's long-settled rule for such evidence 

and contrary to other decision of the Court of Appeals. 

3. A prosecutor can never invite jurors to draw adverse 

inferences from a person's exercise of their constitutional 

rights. Over repeated objections, the prosecutor questioned the 

complaining witness regarding defense counsel's searching 

questions during a pretrial interview. The Court of Appeals 

recognized the prosecutor improperly did so to bolster the 

witness's credibility and to impugn defense counsel. But the 

Court concluded the misconduct was not prejudicial. The 

court's misapplication of the prejudice standard and its 

conclusion is contrary to this Court's opinions. 

C. Statement of the Case 

Several months after a family camping trip, Randall 

Randall McIntyre's granddaughter accused him of having 

inappropriately touching her one night during the camping trip. 

Mr. McIntyre's daughter relayed to police that her daughter had 

told her that she one night when she was sleeping with both her 
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grandmother and grandfather, Mr. McMintyre unzipped her 

pajamas, touched her vagina, and then his granddaughter's hand 

to touch his penis. 1/30/23 RP 942-944. The granddaughter 

later explained the event differently, saying, in fact she was 

sleeping alone, and she woke up to Mr. McIntyre touching her. 

1/25/23 RP 639. 

The State charged Mr. McIntyre with two counts of first­

degree child molestation and two counts of second- degree 

incest. CP 48-49. 

During trial the prosecutor sought to admit evidence that 

because of his wife's medical condition sexual intercourse was 

difficult for the couple. 1/30/23 RP 1046-47. Instead, the 

McIntyre's sexual intimacy sometimes his wife touching Mr. 

McIntyre with her hands. Id. at 1048. The prosecutor claimed 

this evidence showed his granddaughter's accusation were of " 

exactly the same thing [Mr. McIntyre] does with his wife." 

1/30/23 RP 1048. The trial court rightly expressed concern: 
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It seems, when I hear your argument it seems that it's 

sort of motivated by a propensity-type conclusion;" 

because this was behavior that Mr. McIntyre at one 

time engaged in with his wife, it's more likely that he 

did it on this occasion later in time, which is 

propensity evidence. Seems to be just the type of 

thing that the Court should not consider, unless there 

is a justification outside of propensity. 

Id. at 1049. 

Despite these reservations, and over Mr. McIntyre's 

objections, the trial court admitted the evidence as probative of 

Mr. McIntyre's intent to commit the charged crimes. Id. at 

1053. The court never explained how the evidence established 

intent except as propensity. 

During their examination of the granddaughter, the 

prosecutor repeatedly asked her about an interview conducted 

before trial by Mr. McIntyre's defense team. The prosecutor 

elicited she was "stressed," "terrified," and "frustrated." 1/25/23 

RP 675. The prosecutor elicited that defense counsel "kept 

cutting me off." Id. The prosecutor elicited the interview was 

"difficult" and broken into sessions occurring on different days. 
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Id. The prosecutor elicited the interview was as traumatic as the 

alleged event. Id. at 676. 

Mr. McIntyre objected noting claims of repeated 

interruptions were "patently false." Id. at 679. Counsel argued 

the testimony regarding the interview was irrelevant, highly 

prejudicial, and merely an attempt to improperly bolster the 

witness's credibility. Id. at 677-78, 682. Counsel asked the 

court to strike the testimony. Id. The court refused concluding it 

was proper for the jury to consider the witness's credibility. Id. 

684. And the prosecutor returned to that theme in their closing 

argument, telling jurors the granddaughter was more credible 

because she endured intense questioning. 2/1/23 RP 1498-50. 

The prosecutor insisted she had to endure several days of 

interviews by Mr. McIntyre's defense team and strangers 

answering "question after question about her experience" 

without her parents in the room. Id. at 1498. The prosecutor 

emphasized she had to come to trial "and sit in front of a group 

of strangers," to go through those experiences again. Id. at 

6 



1498. And she had to endure cross-examination on "every little 

detail." Id. 

Over Mr. McIntyre's objection, the court instructed the 

jury that Eve's testimony did not need to be corroborated in 

order to find Mr. McIntyre guilty. CP 64; 1/2/23 RP 1447-48. 

Following this error-riddled trial, the jury convicted Mr. 

McIntyre. 2/2/23 RP 1591. 

D. Argument 

1. The Court of Appeals has repeatedly stated its 

"misgivings" with the no-corroboration 

instruction, yet has state it is bound by this 

Court's 1949 decision in Clayton. This Court 

should grant review to address the impropriety 

of that instruction. 

a. The no-corroboration instruction improperly 
signals the jurors should give less scrutiny to the 
alleged victim's testimony and comments on the 
evidence. 

Because jurors are likely to be searching for and affected 

by signals from a judge, Washington has an especially 

restrictive rule barring the court from conveying its impressions 
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of witness testimony or evidence in a criminal case. State v. 

Vaughn, 167 Wash. 420, 425-26, 9 P.2d 355 (1932). 

"Judges shall not charge juries with respect to matters of 

fact, nor comment thereon, but shall declare the law." Const. 

art. IV, § 16. This prohibits a judge from commenting on 

"matters of fact" to a jury or "conveying to the jury his or her 

personal attitudes toward the merits of the case." State v. 

Jackman, 156 Wn.2d 736, 743-44, 132 P.3d 136 (2006). A 

comment on the evidence may occur through mere implication. 

Id. at 744. 

More than 75 years ago, Clayton, ruled that an instruction 

which said the defendant "may be convicted upon the 

uncorroborated testimony of the prosecutrix alone," was not a 

comment on the evidence. 32 Wn.2d at 577-78. 

In the case at bar, the trial court used more mandatory 

language, telling jurors that "to convict a person of child 

molestation in the first degree or incest it shall not be necessary 
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that the testimony of the alleged victims be corroborated." CP 

64 (Instruction 13). 

Expressing its own "misgivings" the Court of Appeals 

felt compelled to rely on Clayton, and prior Court of Appeals 

rulings saying they are bound by Clayton, to hold the 

instruction is legally valid. Opinion at 4. 

Since Clayton, the Washington Pattern Jury Instruction 

Committee has specifically disapproved of such an instruction. 

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 45.02 (5th Ed). 

WPIC 45.02 explains "corroboration is really a matter of 

sufficiency of the evidence," which is a factual issue for jurors, 

not a legal issue for instruction. Id. 

On many occasions, the Court of Appeals has expressed 

concerns about Clayton. In Rohleder, the Court of Appeals said, 

"Rohleder's argument that the no corroboration instruction 

constitutes a comment on the evidence has merit and the better 

practice is not to give the instruction." State v. Rohleder, 31 Wn. 

App. 2d 492,494,550 P.3d 1042, review denied 3 Wn.3d 1029 
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(2024); see also, State v. Kovalenko, 30 Wn. App. 2d 729, 746, 

546 P.3d 514, review denied, 3 Wn.3dl 036 (2024). 

But Rohleder also said "we are constrained by the 

Supreme Court's opinion in" Clayton "to conclude that giving 

such an instruction was not a comment on the evidence." Id; see 

also, State v. Johnson, 152 Wn. App. 924,937,219 P.3d 958 

(2009) (ruling instruction "may be an impermissible comment 

on the evidence"); State v. Chenoweth, 188 Wn. App. 521, 537, 

354 P.3d 13 (2015) (expressing "concern" about instruction); 

State v. Zimmerman, 130 Wn. App. 170,182,121 P.3d 1216 

(2005) (noting "misgivings" about instruction); see also 

Chenoweth, 188 Wn. App. at 538 (Becker, J. concurring) ("If 

the use of the noncorroboration instruction were a matter of first 

impression, I would hold it is a comment on the evidence and 

reverse the conviction."). 

Even a legally correct statement of the law may 

impermissibly comment on the evidence based on how jurors 

may perceive it. City of Kirkland v. 0 'Connor, 40 Wn. App. 
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521, 523, 698 P.2d 1128 (1985) (instructing jurors not to 

consider lack ofbreathalyzer was comment on evidence). 

When a court tells jurors that certain evidence is not 

necessary to convict, they essentially tell jurors not to consider 

the lack of this evidence. 0 'Connor, 40 Wn. App. at 523-24. 

Jurors likely believe the court wants them to give the 

prosecution "the benefit of the doubt" about the lack of this 

evidence. Id. at 524. Such an instruction is "a comment upon 

the evidence" requiring reversal. Id. at 523-24. 

Courts also comment on the evidence if they "buttress" 

on party's theory of the case over another. Laudermilk v. 

Carpenter, 78 Wn.2d 92,101,457 P.2d 1004 (1969). Courts 

may not tell jurors to give evidence "great weight." In re 

Detention ofR.W., 98 Wn. App. 140, 144-45, 988 P2d 1034 

(1999). 

An instruction may be a comment on the evidence due to 

the facts of the case, even if not a comment in a different set of 

circumstances. State v. Painter, 27 Wn. App. 708,714,620 
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P.2d 1001 (1980) (legally correct instruction defining great 

bodily harm was a comment on the evidence because, under the 

facts of the case, it "clearly indicated to the jury that the 

evidence presented at trial was insufficient to support the theory 

of self-defense"). 

Telling jurors that they "shall not" require corroboration 

of the complainant's testimony to convict the defendant tells the 

jurors the complainant's testimony suffices in this case. It 

signals the court's belief that jurors should give the benefit of 

the doubt to the prosecution regarding the lack of corroboration. 

It does not further explain that no one's testimony requires 

corroboration, including the defendant's testimony. 

b. Many other states reject this type of instruction 

due to its impermissible impact on jurors. 

Many jurisdictions have rejected no-corroboration 

instructions similar to the one issued in this case. 

In Gutierrez v. State, 177 So. 3d 226,230 (Fla. 2015), the 

court stated that a "special 'no corroboration' instruction has a 
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high likelihood of confusing and misleading the jury regarding 

its duty to consider the weight and credibility of the testifying 

victim of a sexual battery." It has the "deleterious effect of 

singling out the testimony of one witness and providing a 

different test for evaluating that testimony than would be 

applied to all other witnesses." Id.; see also State v. Kraai, 969 

N.W.2d 487, 491-94 (Iowa 2022); Ludy v. State, 784 N.E.2d 

459,461 (Ind. 2003); Burke v. State, 624 P.2d 1240, 1257 

(Alaska 1980); State v. Williams, 363 N.W.2d 911,914 (Minn. 

Ct. App. 1985); State v. Stukes, 416 S.C. 493, 787 S.E.2d 480, 

482-83 (2016); Veteto v. State, 8 S.W.3d 805, 816 (Tex. App. 

2000), abrogated on other grounds by State v. Crook, 248 

S.W.3d 172 (Tex. Crim. App. 2008); Garza v. State, 231 P.3d 

884, 890-91 (Wyo. 2010). 

These cases demonstrate the risk posed by this no­

corroboration instruction to the fairness of the trial, which this 

Court has not considered in the 75 years since Clayton. 
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c. The instruction in this case was wrong and 

misleading, confused the jury, and the court did 

not issue any clarification. 

Jury instructions must make the relevant law manifestly 

apparent to the average juror. State v. Kyllo, 166 Wn.2d 856, 

864, 215 P.3d 177 (2009). Jurors are not expected to parse 

instructions to construe their meaning when they are ambiguous 

or conflicting. State v. LaFaber, 128 Wn.2d 896, 902, 913 P.2d 

369 (1996). They lack the "interpretive tools" of lawyers. Id. If 

an instruction could lead jurors to misapply the law, the 

instruction is erroneous. Id. at 902-03. 

As Division Two said in Rohleder 

Like our colleagues in the earlier cases discussed 

above, we have strong concerns about the giving of 

the no corroboration instruction. We emphasize that 

there is no need for a no corroboration instruction, 

and the better practice is for trial courts not to give 

one. 

Until the Supreme Court addresses this issue, we 

are constrained by Clayton to conclude that giving a 

no corroboration instruction is not a comment on the 

evidence. 550 P.3d at 1044 ( emphasis added). 

31 Wn. App. 2d at 501 (emphasis added). 
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When this Court decided Clayton, over 75 years ago, 

when societal attitudes toward sexual assault were far different. 

See, e. g. , State v. Crossguns, 199 Wn.2d 282, 293, 505 P.3d 

529 (2022) (recognizing that past court decisions in sexual 

assault cases have been based on "outdated, sexist assumptions 

and expectations"). No corroboration of a complainant's 

testimony has been required for over 100 years. RCW 

9A.44.020(1 ). 

Perhaps historically, it was appropriate to make clear that 

an alleged victim's testimony is entitled to the same 

consideration as that of other witnesses. But at present, this 

instruction implies such testimony is entitled to special 

consideration, thereby violating article IV, section 16 and 

misleading the jury about the prosecution's burden of proof. 

The Court of Appeals has repeatedly questioned the 

validity of this instruction. Yet lower courts feel compelled to 

use it. Instructing juries in a manner which many courts believe 
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to be unconstitutional diminishes the public's view of the legal 

system and casts doubt on the reliability of its outcomes. This is 

a significant constitutional issue and one of substantial public 

interest. This Court should grant review. RAP 13 .4. 

2. The trial court's admission of other acts 

evidence is contrary to this Court's opinions and 

opinions of the Court of Appeals. 

Evidence of other acts of the defendant offered solely to 

prove propensity to commit an offense is not admissible. ER 

404(a). "Properly understood . . .  ER 404(b) is a categorical bar 

to the admission of evidence for the purpose of proving a 

person's character and showing that the person acted in 

conformity with that character." State v. Gresham, 173 Wn.2d 

405,420, 269 P.3d 207 (2012); State v. Saltarelli, 98 Wn.2d 

358, 362, 655 P.2d 697 (1982). 

Other acts evidence may be admissible for another 

permissible purpose if the court: (1) finds by a preponderance 

of the evidence the misconduct occurred, (2) identifies the 

purpose for which the evidence is sought to be introduced, (3) 
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determines whether the evidence and the identified purpose is 

relevant to prove an element of the crime charged, and ( 4) 

weighs the probative value against the prejudicial effect. State 

v. Gunderson, 181 Wn.2d 916,923,337 P.3d 1090 (2014). But 

even then, the evidence's relevance cannot depend on its use as 

propensity. 

When the evidence is offered for another permissible 

purpose "there must be a logical theory, other than propensity, 

demonstrating how the prior acts connect[ s ]"  to that purpose in 

order to prove an element of the crime. State v. Wade, 98 Wn. 

App. 328, 334-35, 989 P.2d 576 (1999) (Italics in original) 

(citing Saltarelli, 98 Wn.2d at 364). The question is not just 

whether the evidence is relevant to prove something. The 

question is whether it is relevant without relying on its use as 

propensity. State v. Slocum, 183 Wn. App. 438,456, 333 P.3d 

541 (2014). 

Wigmore describes the analysis as at least a three-step 

process because "an act is not evidential of another act"; there 
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must be an intermediate step in the inference process that does 

not tum on propensity. J. Wigmore, Evidence in Trials at 

Common Law, § 192, at 1857 (1983). "[I]t cannot be argued: 

Because A did an act last year, therefore he probably did the 

act X as now charged." Id. Thus, whatever other purpose the 

court admits the evidence for, the other acts must be relevant to 

that purpose without reliance on propensity. 

At trial the prosecutor bluntly stated it was offering the 

evidence so the jury knows he "does exactly the same thing 

with his wife." 1/30/23 RP 1048. On appeal, the prosecutor 

offers the evidence "corroborates" his intent. Brief of 

Respondent at 30. 

To say a prior act corroborates a current act says no more 

than since the person did the prior act he was more likely to 

have committed the current act. That is propensity. And yet it is 

precisely what the Court of Appeals concludes make the 

evidence admissible. The Court concluded the evidence Mr. 

McIntyre "engaged in the same contact . . .  for the purpose of 
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sexual gratification" was relevant to prove that the "same 

contact" in this case was for sexual gratification. Opinion at 10. 

The relevance of the prior acts evidence rests entirely on 

propensity; what he did before was admitted to prove what he 

did now. 

The opinion also reasons the evidence rebuts Mr. 

McIntyre's argument that his age and alcoholism resulted in 

sexual dysfunction. Opinion 10. Just as with corroboration, the 

evidence could only rebut other evidence if used for its 

propensity value. The jury would have to conclude he did the 

same act previously despite age and alcoholism therefore he 

could have committed the current same act despite age and 

alcoholism. That is not a purpose other than propensity, it is 

propensity. 

The court's conclusion mirrors the hypothetical Wigmore 

provides. That conclusion is contrary to the clear rule set out by 

this Court four decades ago in Saltarelli. That conclusion is 
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contrary to the holdings in Slocum and Wade. This Court should 

accept review under RAP 13.4. 

3. The Court of Appeals's misapplied the necessary 

analysis of the prosecutor's repeated misconduct 

contrary to this Court's decision in Allen. 

Mr. McIntyre had the right to counsel. He had the right to 

confront his accuser in court. And he had the right to engage in 

discovery, including interviewing the witness. "[t]he State can 

take no action which will unnecessarily 'chill' or penalize the 

assertion of a constitutional right and the State may not draw 

adverse inferences from the exercise of a constitutional right." 

State v. Rupe, 101 Wn.2d 664, 705, 683 P.2d 571 (1984). A 

prosecutor "may not invite the jury to draw a negative inference 

from the defendant's exercise of his right to cross-examine 

witnesses." State v. Gregory, 158 Wn.2d 759, 806, 147 P.3d 

1201 (2006), overruled on other grounds, State v. WR. , Jr. , 181 

Wn.2d 757, 336 P.3d 1134 (2014). 

Determining whether a prosecutor's misconduct is 

prejudicial "is not a matter of whether there is sufficient 
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evidence to justify upholding the verdicts." In re Pers. Restraint 

of Glasmann, 175 Wn.2d 696, 711, 286 P.3d 673 (2012). 

"Rather, the question is whether there is a substantial likelihood 

that the instances of misconduct affected the jury's verdict." 

State v. Allen, 182 Wn.2d 364, 376, 341 P.3d 268, 274 (2015) 

( citing Id). "Repetitive misconduct can have a 'cumulative 

effect. "' Id. at 707, 286 P.3d 673 (quoting State v. Walker, 164 

Wn. App. 724. 737, 265 P.3d 191 (2011)). 

The prosecutor's misconduct began in their examination 

of the complaining witness when the prosecutor's questioning 

improperly bolstered the witness's credibility and impugned 

defense counsel. The misconduct continued into the 

prosecutor's closing argument, when they pointed to their 

improper questioning as evincing the witness's credibility, 

again at the expense of defense counsel. 

But here, the Court of Appeals examines piecemeal this 

singular course of misconduct and resulting prejudice. The 

court breaks this singular course apart, addressing each of the 
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constituent parts separately. And most importantly, the court 

fails to examine the impact of the whole on the fairness of the 

proceedings. 

The court recognized Mr. McIntyre repeatedly objected 

to the prosecutor's improper bolstering of the witness and 

impugning defense counsel during the prosecutor's examination 

of the witness. Opinion at 15. In their closing, the prosecutor 

relied on spoils of its improper examination of the witness. As 

detailed below, that conclusion is contrary to this Court's 

decision in Allen. 

Looking first at the prosecutor's misconduct during their 

examination of the witness, the Court of Appeals properly 

concluded the prosecutor committed misconduct attempting to 

bolster the witness's testimony. Opinion at 15. The court 

properly found the prosecutor's questioning sought to impugn 

defense counsel. Id. But examining only this misconduct, 

without consider the compounding effect of the prosecutor's 

later use of its prejudicial impact in closing argument, the court 
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found the misconduct did not prejudice Mr. McIntyre. Opinion 

at 15-16. 

Looking at the conduct in isolation, the court points only 

to Mr. McIntyre's ability to cross-examine the witnesses after 

the trial court allowed the prosecutor's continue after overruling 

repeated objections. Id. Allen rejected such logic. 182 Wn.2d at 

378. Allen rejected the idea that subsequent efforts by the 

defense to mitigating the harm of the prosecutor's misconduct 

remedy the misconduct. Id. Moroever, in their closing argument 

the prosecutor pointed the Mr. McIntyre's cross-examination 

"in front of a group of strangers," on "every little detail." Id. 

Rather than cure the misconduct, the prosecutor seized on Mr. 

McIntyre's exercise of his right to confront his accuser to 

further impugn counsel. 

That is particularly so where, as here, the trial court 

repeatedly overruled timely defense objections to the 

misconduct. "[O]verruling timely and specific objection lends 

'an aura of legitimacy to what was otherwise improper 
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argument'" Id. (quoting State v. Davenport, 100 Wn.2d 757, 

764, 675 P.2d 1213 (1984)). The Court of Appeals never 

addresses the impact of the trial court's repeated overruling of 

the objections. 

And because the trial court had permitted the misconduct 

to go on during their examination of the witness the prosecutor 

readily returned to that same theme in their closing argument. 

2/13/23 RP 1499-1500. But the opinion does not consider this 

in its analysis. 

The opinion's piecemeal approach to the prosecutor's 

misconduct ignores the continuity of the misconduct throughout 

the trial. Allen, 182 Wn.2d at 707. Just as in Allen, the 

prosecutor's various acts of misconduct in Mr. McIntyre's case 

were not independent incidents. Each act was simply part of the 

same continuous effort to bolster the witness's credibility and 

impugn defense counsel. 

"Trained and experienced prosecutors . . .  do not risk . . .  

reversal of a hard-fought conviction by engaging in improper 
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trial tactics unless the prosecutor feels that those tactics are 

necessary to sway the jury in a close case." State v. Fleming, 83 

Wn. App. 209, 215, 921 P.2d 1018 (1996). Presumably the 

prosecutor chose to engage in the misconduct during their 

examination of the witness to blunt what they knew would 

occur in cross-examination. They did so because the likely 

believed it was necessary bolster the witness's credibility in 

jurors' eyes before defense could say anything. The prosecutor 

returned to that same theme in closing. Again, presumably 

because they believe it was necessary to sustain a conviction. 

An appellate court should credit and give weight to the 

tactical decisions made by the prosecutor who could observe 

the jury and weigh its response in real time. Courts should 

recognize the intended and actual harm of those real-time 

decisions to the fairness of the proceedings. 

The Court of Appeals piecemeal approach to the 

misconduct in this case and to the resulting prejudice is 
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contrary to this Court's decision in Allen. Review is warranted 

under RAP 13 .4. 

E. Conclusion 

This Court should accept review in this case. 

This pleading complies with RAP 18.17 and contains 

4056 words. 

Respectfully submitted this 19th day of March, 2025. 

- '7 /. �  
Gregory C. Link - 25228 
Moses Okeyo - 57597 
Attorneys for the Petitioner 
Washington Appellate Project 
greg@washapp.org 
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D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

MANN ,  J .  - A  j u ry convicted Rando lph McI ntyre of two counts of ch i ld  

molestat ion i n  the fi rst deg ree and two counts of i ncest i n  the second deg ree . McI ntyre 

appeals and argues : ( 1 )  the tria l  cou rt erred i n  g iv ing a no corroboration j u ry instruction ;  

(2) the tria l  cou rt improperly adm itted evidence under ER 404(b) ; (3) the prosecutor 

comm itted severa l i nstances of m iscond uct; and (4) that remand is necessary to stri ke 

the vict im pena lty assessment (VPA) and severa l commun ity custody cond it ions .  

McI ntyre a lso makes severa l arguments i n  a statement of add it ional  g rounds (SAG) fi led 

under RAP 1 0 . 1 0 . We remand to stri ke the VPA and the internet-re lated commun ity 

custody cond ition 1 0 . We otherwise affi rm . 
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I n  spr ing 201 9 ,  McI ntyre went to "The G len , "  a RV campg round i n  Whatcom 

County,  with h is then wife Shannon McI ntyre , h is son Nathan McI ntyre , h is daughter- in­

law Jackie Marti n ,  1 and th ree g randch i l d ren E . M . ,  I . M . ,  and B . M .  One n ight the ad u lts 

were d ri nking after the th ree g randch i l d ren were in bed . E . M .  went to bed in the top 

bunk  of the tra i ler  but was unable to fa l l  asleep .  When McI ntyre went to bed , he asked 

E . M .  if she wanted to sleep on the pu l lout bed with h im .  E . M .  ag reed . 

E . M .  awoke to McI ntyre hold ing her hand on h is pen is .  E . M .  exp la i ned that she 

woke up  because her hand was wet . E . M .  went to the bath room to wash her hand . 

E . M .  went back to the top bunk  bed and later awoke to McI ntyre unz ipp ing her onesie 

and touch ing her vag ina .  E . M .  swatted h is hand away and z ipped her onesie back up .  

A few weeks after the incident ,  E .  M .  to ld Jackie and  Nathan what happened that 

n ight at The G len . Jackie and Nathan ca l led McI ntyre and confronted h im .  After the 

ca l l ,  McI ntyre stated " I d id what?" and " I shou ld ki l l  myse lf. " McI ntyre stopped d ri nking 

that day after heavi ly d ri nking for 1 5  years .  McI ntyre cla imed no memory of  that n ight .  

Jackie ca l led to report the assau lt nearly two years later on September 9 ,  202 1 . 

She testified that she waited to report the i ncident because that was when E . M .  was 

ready to report it .  

The State charged McI ntyre with two counts of ch i ld  molestat ion in the fi rst 

deg ree and two counts of i ncest i n  the second deg ree . The j u ry found McI ntyre gu i lty 

on a l l  fou r  counts . He was sentenced to 1 73 . 5  months .  

1 F i rst names are used for Shannon ,  Jackie, and Nathan to avoid confus ion with t he  appel lant .  
No d isrespect is in tended . 
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McI ntyre appeals .  

I I  

McI ntyre fi rst argues that the tria l  cou rt erred i n  g iv ing a n o  corroborat ion j u ry 

instruct ion because it was a comment on the evidence and d i l uted the State's bu rden of 

proof. We d isag ree . 

Art icle IV, sect ion 1 6  of the Wash i ngton Constitution provides that "U ]udges sha l l  

not charge j u ries with respect to matters of  fact , nor comment thereon ,  but sha l l  declare 

the law. "  A j udge is thus proh ib ited "from 'conveying to the j u ry h is or  her personal  

att itudes toward the merits of the case' or  instruct ing a j u ry that 'matters of fact have 

been estab l ished as a matter of law. "' State v. Levy. 1 56 Wn .2d 709 ,  72 1 , 1 32 P . 3d 

1 076 (2006) (quoti ng State v. Becker, 1 32 Wn .2d 54 , 64 , 935 P .2d 1 32 1  ( 1 997)) . 

We app ly a two-step ana lys is to determ ine whether a j ud ic ia l  comment requ i res 

reversa l  of a conviction .  Levy, 1 56 Wn .2d at 723 .  F i rst, we examine the facts of the 

case to determ ine whether a court's conduct or  remark rises to a comment on the 

evidence .  State v .  S ivi ns ,  1 38 Wn . App .  52 , 58 ,  1 55 P . 3d 982 (2007) . If we conclude 

the court made an improper comment on the evidence ,  we presume the comment is 

prejud icia l ,  "and the burden is on the State to show that the defendant was not 

prejud iced , un less the record affi rmative ly shows that no prej ud ice cou ld have resu lted . "  

Levy. 1 56 Wn .2d at 723 . 

J u ry I nstruct ion 1 3 , the no corroboration instruction ,  exp la i ned : 

I n  order to convict of person of Ch i ld Molestat ion i n  the F i rst Deg ree or 
I ncest i n  the Second deg ree , it sha l l  not be necessary that the test imony 
of the a l leged vict im be corroborated . 

-3-
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The no corroboration instruct ion was based on RCW 9A.44 . 020( 1 ) which states that " [ i ]n 

order to convict a person of any crime defined i n  th is chapter[ , ]  it sha l l  not be necessary 

that the test imony of the a l leged vict im be corroborated . "  A j u ry instruct ion that does no 

more than accu rate ly state the law perta i n i ng to an issue is not an imperm iss ib le 

comment on the evidence by the tria l  j udge .  State v .  Brush ,  1 83 Wn .2d 550 , 557 , 353 

P . 3d 2 1 3  (20 1 5) (citi ng State v .  Woods ,  1 43 Wn .2d 56 1 , 59 1 , 23 P . 3d 1 046 (200 1 )) .  

Wh i le th is cou rt has repeated ly expressed m isg ivi ngs about the use of the no 

corroboration instruction , we are bound by our Supreme Court's decades old hold ing in 

State v .  C layton ,  32  Wn .2d 57 1 , 578 , 202 P .2d 922 ( 1 949) , that the instruct ion i s  not an  

improper comment on the evidence .  2 

I n  C layton ,  the tria l  court gave the fo l lowing instruction :  

You are instructed that i t  i s  the law of th is State that a person charged with 
attempt ing to carna l ly know a female ch i ld  under the age of e ighteen years 
may be convicted upon the uncorroborated test imony of the prosecutrix 
a lone .  That is, the question is d isti nctly one for the j u ry ,  and if you be l ieve 
from the evidence and are satisfied beyond a reasonable doubt as to the 
gu i lt of the defendant ,  you wi l l  retu rn a verd ict of gu i lty , notwithstand ing 
that there be no d i rect corroboration of  her test imony as to the comm iss ion 
of the act .  

32 Wn .2d at 572 . The defendant argued that the instruct ion was a comment on the 

evidence because "the instruct ion s ing les out the prosecutrix from a l l  the other 

witnesses and te l ls  the j u ry that the weight of her test imony is such that a convict ion can 

be based upon it a lone . "  C layton ,  32 Wn .2d at 573 . 

2 See, �, State v. Chenoweth , 1 88 Wn . App. 52 1 ,  538 ,  354 P . 3d 1 3  (20 1 5) (Becker, J . ,  
concurri ng ) ;  State v .  Z immerman ,  1 30 Wn . App. 1 70 ,  1 82-83 ,  1 2 1  P . 3d 1 2 1 6  (2005) ; State v .  Kova lenko ,  
30 Wn . App .  2d 729 ,  746 , 546 P . 3d 5 1 4 ,  review den ied , 559 P . 3d 1 025 (2024) .  
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Our  Supreme Court rejected th is argument ,  ho ld ing that the tria l  court d id not err 

i n  g iv ing the no corroboration instruction : 

It is true that ,  i n  the instruct ion of which compla int is here made, the tria l  
cou rt i n  a sense s ing led out the test imony of the prosecutrix. However, 
what the court thereby to ld the j u ry was not that the uncorroborated 
test imony of the prosecutrix in the instant case was sufficient to convict 
the appe l lant of the crime with which he was charged , but ,  rather , that i n  
cases of th i s  particu lar  character, a defendant may be  convicted upon 
such test imony a lone ,  p rovided the j u ry shou ld bel ieve from the evidence ,  
and  shou ld be  satisfied beyond a reasonable doubt ,  that the defendant 
was gu i lty of the crime charged . That was a correct statement of law. 

C layton ,  3 2  Wn .2d at 574 . 3 

McI ntyre argues that the instruct ion here can be d isti ngu ished from Clayton 

because Clayton used perm iss ive language and had an add it iona l  sentence that to ld 

the j u ry that its job was to determ ine gu i lt beyond a reasonable doubt .  But language 

s im i lar  to that used i n  C layton was included in  the tria l  cou rt's instructions .  State v .  

Tea l ,  1 1 7 Wn . App .  831 , 837 , 73 P . 3d 402 (2003) (" i nstruct ions must be  read together 

and viewed as a whole . ") .  

J u ry instruct ion 1 exp la i ned : 

Our  state constitut ion proh ib its a tria l  j udge from making a comment on 
the evidence .  I t  wou ld be improper for me to express , by words or 
conduct ,  my personal op in ion about the va lue of test imony or other 
evidence .  I have not i ntentiona l ly done th is .  I f  it appeared to you that I 
have ind icated my personal  op in ion i n  any way, either du ring tria l  or  i n  
g iv ing these instructions ,  you must d isregard th is ent i rely . 

The instruct ions also exp la i ned that: 

You are the sole judges of the cred ib i l ity of each witness . You are also 

3 McIntyre arg ues that C layton is no longer good law i n  l ight of Brush .  In Brush ,  the contested 
instruction was '"the term 'p ro longed period of t ime' means more than a few weeks . "' 1 83 Wn .2d at 557 .  
The Supreme Court found  that the instruction was an improper comment on the evidence because i t  
resolved a contested factual issue for the j u ry .  Brush ,  1 83 Wn .2d at 559 .  The Court d id  not express ly or 
imp l icit ly overru le C layton ,  nor d id  it ca l l  i n to question Clayton .  
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the sole j udges of the va lue or weight to be g iven to the test imony of each 
witness . In assess ing cred ib i l ity , you must avo id b ias ,  conscious or 
unconscious ,  i ncl ud i ng b ias based on re l ig ion , ethn icity ,  race , sexua l  
orientation , gender or  d isab i l ity . 

And j u ry instruct ion 2 advised that the defendant is presumed i nnocent and that the State 

has the bu rden of provi ng each element beyond a reasonable doubt :  

The defendant has entered p leas of not gu i lty . That p lea puts i n  issue 
every element of each crime charged . The State is the p la i ntiff and has 
the bu rden of provi ng each element of each crime beyond a reasonable 
doubt .  The defendant has no burden of provi ng that a reasonable doubt 
exists as to those elements . 

A defendant is presumed i nnocent. Th is presumption contin ues 
th roughout the enti re tria l  u n less du ring you r  de l i berat ions you fi nd it has 
been overcome by the evidence beyond a reasonable doubt .  

McI ntyre cannot d isti ngu ish C layton on the basis that it d id not emphas ize that 

the j u ry's job was to determ ine gu i lt beyond a reasonable doubt .  See State v. Roh leder ,  

31 Wn . App .  2d 492 , 498-99 ,  550 P . 3d 1 042 (2024) . The instruct ions to ld the j u ry that i t  

had to conclude that the State proved each element beyond a reasonable doubt before 

it cou ld convict McI ntyre , satisfy ing the requ i rements of due process . 

The j u ry instructions ,  read together, expressly advised the j u ry not to consider 

any "comment" from the j udge and emphas ized that j u rors are the sole j udges of 

cred ib i l ity . " [J ] u rors are presumed to fo l low the instruct ion of the court . "  S ivi ns ,  1 38 Wn . 

App .  at 6 1 . Accord ing ly ,  without more ,  we presume the j u rors heeded the instructions .  

For these reasons ,  we conclude the j u ry instruct ion was not a comment on the 

evidence and d id not d i l ute the State's bu rden of proof. 
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1 1 1  

McI ntyre argues that the adm iss ion of evidence of prior consensual  sexual acts 

between h im and Shannon vio lated ER 404(b) . We d isag ree . 

A 

We review a tria l  cou rt's decis ion to adm it evidence under ER 404(b) us ing an 

abuse of d iscret ion standard .  State v .  Wi lson ,  1 44 Wn . App .  1 66 ,  1 77 ,  1 8 1 P . 3d 887 

(2008) . "D iscret ion is abused when the tria l  cou rt's decis ion is man ifestly un reasonable ,  

or  is exercised on untenable g rounds ,  or  for untenable reasons . "  State v .  B lackwe l l ,  

1 20 Wn .2d 822 , 830 , 845 P .2d 1 0 1 7  ( 1 993) . If i t  is a close case , the balance must be 

t ipped in favor of the defendant .  Wi lson ,  1 44 Wn . App .  at 1 77 .  

ER 404(b) precl udes the adm ission of '" [e]vidence of other crimes,  wrongs ,  o r  

acts . . .  to prove the character of a person i n  order to show act ion i n  conform ity 

therewith . "' State v. Foxhoven ,  1 6 1 Wn .2d 1 68 ,  1 74-75 ,  1 63 P . 3d 786 (2007) (quoti ng 

ER 404(b)) . 4 The proh ib it ion "encompasses not on ly prior bad acts and unpopu lar  

behavior ,  but any evidence offered to 'show the character of a person to prove the 

person acted in conform ity' with that character at the t ime of the crime . "  Foxhoven ,  1 6 1  

Wn .2d at 1 75 .  E R  404(b) evidence ,  may, however, be adm iss ib le for another pu rpose , 

such as proof of motive , p lan , or  identity .  ER 404(b) is not designed "to deprive the 

State of re levant evidence necessary to estab l ish an essent ia l e lement of its case , "  but 

4 ER 404(b)  provides i n  fu l l :  

Evidence o f  other crimes, wrongs ,  or acts is not adm issib le t o  prove the character o f  a 
person i n  order to show action i n  conform ity therewith . It may, however, be adm issib le 
for other pu rposes , such as proof of motive , opportu n ity ,  i ntent, preparation ,  p lan ,  
knowledge ,  identity, or absence of  m istake or accident .  

-7-
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rather to prevent the State from suggesti ng that a defendant is gu i lty because he or she 

is a crim ina l-type person who wou ld be l i kely to commit the crime charged . Foxhoven ,  

1 6 1 Wn .2d at 1 75 (quoti ng State v .  Lough ,  1 25 Wn .2d 847 ,  859 ,  889  P .2d 487 ( 1 995)) . 

The burden to prove the evidence is adm iss ib le under 404(b) is on the proponent 

of the evidence .  State v. Gresham , 1 73 Wn .2d 405 , 420 , 269 P . 3d 207 (20 1 2) .  

Accord ing ly ,  here ,  the State had the bu rden to prove the evidence was adm iss ib le .  

Wash ington cou rts have developed an ana lytical framework to determ ine 

whether evidence is adm iss ib le under ER 404(b) : 

[T]he tria l  cou rt must ( 1 ) fi nd by a preponderance of the evidence that the 
m iscond uct occu rred , (2) identify the pu rpose for which the evidence is 
sought to be i ntrod uced , (3) determ ine whether the evidence is re levant to 
prove an element of the crime charged , and (4) weigh the probative va lue 
aga inst the prejud ic ia l  effect. 

Gresham , 1 73 Wn .2d at 42 1 (quoti ng State v. Thang. 1 45 Wn .2d 630 , 642 , 4 1  P . 3d 

1 1 59 (2002)) . 

B 

The State sought to introd uce evidence under ER 404(b) , that McI ntyre engaged 

in the same sexual contact E . M .  a l leged here ,  with h is ex-wife , Shannon , to obta in  

sexua l  g ratificat ion . Specifica l ly ,  that McI ntyre wou ld take Shannon 's hand i n  h is and 

have her mastu rbate h im with her hand . The tria l  cou rt reserved ru l i ng on the 

adm iss ib i l ity of the evidence pretria l , u nt i l  the State made an offer of proof outs ide the 

j u ry's presence .  
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Fol lowing testimony from Shannon outs ide the j u ry's presence ,  the tria l  cou rt 

made its ora l  ru l i ng  a l lowing the evidence under ER 404(b) . 5 The court found by a 

preponderance of evidence that Shannon 's test imony describ ing McI ntyre tak ing her 

hand to mastu rbate h im ,  more l i kely than not occu rred . The court fu rther found that 

there was leg itimate pu rpose for the evidence because the State had the bu rden of 

provi ng specific i ntent i n  a ch i ld  molestat ion case-that the acts were done with the 

pu rpose of sexua l  g ratificat ion-and that the evidence was re levant to show McI ntyre 

i ntended to have sexua l  contact with E . M .  when he held E . M . 's hand on h is penis to 

mastu rbate h imself. The tria l  cou rt also found that the probative va lue of the evidence 

outweighed any danger of unfa i r  p rej ud ice .  As a resu lt ,  the court perm itted the State to 

i ntrod uce the evidence .  

C 

McI ntyre pr imari ly argues that the tria l  cou rt erred i n  adm itt ing the evidence of the 

prior sexua l  acts to prove i ntent . McI ntyre argues that the evidence of sexua l  acts with 

Shannon s imp ly showed propens ity .  In response , the State argues that the evidence 

was re levant because it corroborated that McI ntyre's acts with E . M .  were i ntended to 

obta in  sexua l  g ratification .  

We conclude that the tria l  cou rt d id not abuse its d iscret ion i n  adm itt ing the 

evidence under ER 404(b) . F i rst, as the tria l  cou rt found ,  there was a preponderance of 

evidence that the acts described by Shannon occu rred . McI ntyre confi rmed i n  h is 

i nterview with Detective Er ik Francis of the Whatcom County Sheriff's Office that he and 

5 McIntyre asserts that the tr ial j udge d id  not conduct an ER 404(b) ana lysis on the record . But  
the tria l  judge d id  i n  fact conduct the ana lysis on record after heari ng an offer of proof outs ide the 
presence of the j u ry .  
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Shannon wou ld engage i n  that conduct .  There is noth ing i n  Shannon 's test imony, or  

the record , that wou ld render her test imony un re l iab le .  

Second , there was a pu rpose for i ntrod uct ion of the test imony and it was re levant 

to an element of the crime charged . I ntent is a proper pu rpose for adm ission of 

evidence under ER 404(b) . If the State offers evidence of prior acts to show i ntent , 

"there must be a log ical  theory,  other than propens ity ,  demonstrat ing how the prior acts 

connect to the i ntent requ i red to commit the charged offense . "  State v. Wade ,  98 Wn . 

App .  328 , 334 , 989 P .2d 576 ( 1 999) . "Use of prior acts to prove i ntent is genera l ly 

based on propens ity when the on ly commonal ity between the prior acts and the charged 

act is the defendant .  To use prior acts for a nonpropens ity based theory,  there must be 

some s im i larity among the facts of the acts themselves . "  Wade ,  98 Wn . App .  at 335 . 

I ntent must be shown to prove the crime of ch i ld  molestation .  State v. Stevens ,  

1 58 Wn .2d 304 ,  3 1 0 ,  1 43 P . 3d 8 1 7  (2006) . The State must prove "sexual contact , "  

which is statutori ly defined as "any touch ing of  the sexua l  or  other i ntimate parts of  a 

person done for the purpose of g ratify ing sexual  des i re of either party or a th i rd party . "  

RCW 9A.44 . 0 1 0(2) . Thus ,  the State was requ i red to  prove that McI ntyre touched E . M .  

for the pu rpose of sexual g ratification .  Stevens ,  1 58 Wn .2d 309- 1 0 .  Evidence that 

McI ntyre engaged i n  the same contact with h is then wife for the pu rpose of sexua l  

g ratificat ion demonstrates h is i ntent. 

The test imony also rebuts McI ntyre's defense that he cou ld not have comm itted 

the acts because of h is age and a lcoho l ism . J usti n Lehm i l ler ,  a social psycholog ist, 

testified for McI ntyre about the effects age and a lcohol ism have on a man of McI ntyre's 

age gett ing an erect ion and qu ickly ejacu lati ng . Fu rther , i n  clos ing arguments , the 
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defense emphas ized severa l t imes McI ntyre's d im i n ished capacity to have done the 

a l leged acts : 

He to ld us about a l l  of the factors that make it l i kely that a man l i ke Randy 
wou ld have troub le ach ievi ng an erect ion h is age ,  h is a lcoho l ism , and h is 
i ntoxicat ion at the t ime.  As men age erect i le dysfunct ion become more 
prom inent because of hormonal  and b io log ical changes . He said , excuse 
me, Dr .  Lehm i l ler  to ld us that 70 percent of men experience it by age 70 .  

And then there is a lcoho l ism . And Dr .  Lehm i l ler  to ld us that that affects 
the prod uct ion of testosterone ,  which affects des i re and arousal and 
orgasm . He to ld us that a lcohol  damages the card iovascu lar system and 
it makes it harder for b lood to pump ,  especia l ly i nto the pen is ,  harder for 
the pen is to ma inta i n  an erect ion . He to ld us that the effects of 
i ntoxicat ion itself havi ng j ust consumed a large amount of a lcoho l , a lcoho l  
is a centra l  nervous system depressant, it reduces b lood flow to the 
gen ita ls and it makes it harder to get aroused . 

Lastly, McI ntyre argues there was s ign ificant prejud ice and the tria l  cou rt d id not 

provide the j u ry with a l im it ing instruction .  If ER 404(b) evidence is adm itted with a 

proper pu rpose , the party aga inst whom the evidence is adm itted , may request a 

l im it ing instruct ion to te l l  the j u ry that the evidence is to be used on ly for the proper 

pu rpose and not for the pu rpose of propens ity .  Gresham , 1 73 Wn .2d at 420 .  But a tria l  

cou rt need not sua sponte g ive a l im it ing instruct ion for ER 404(b) evidence ,  absent a 

request for such a l im iti ng instruction .  State v. Russe l l ,  1 7 1 Wn .2d 1 1 8 , 1 24 ,  249 P . 3d 

604 (20 1 1 ) .  Thus ,  McI ntyre cou ld have chosen to request a l im it ing instruction ,  but he 

fa i led to do so.  

We conclude that the tria l  cou rt d id not abuse its d iscret ion i n  adm itt ing the 

test imony under ER 404(b) . 6 

6 Even if there was error, it was harm less. Evident iary errors under ER 404 are not of 
constitut ional magn itude.  State v. Yusuf, 2 1  Wn . App. 2d 960, 974, 5 1 2  P . 3d 9 1 5 (2022) .  
Nonconstitut ional error " is  harm less un less there is a reasonable probabi l ity, i n  l i gh t  of  the ent i re record , 
that the error materia l ly affected the outcome of the tria l . "  State v. Webb,  64 Wn . App. 480 ,  488 ,  824 
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IV 

McI ntyre next argues that the prosecutor comm itted m isconduct by improperly 

bolstering E . M . 's test imony and exp lo it i ng evidence of McI ntyre's heavy a lcoho l  use . 

We ag ree that the prosecutor improperly bolstered E . M . 's test imony, but any error was 

harm less . 

A 

To estab l ish prosecutor ia l m isconduct ,  the defendant must estab l ish that the 

prosecutor's comments were both improper and prejud ic ia l  in the context of the enti re 

record and c i rcumstances at tria l . State v. Thorgerson ,  1 72 Wn .2d 438 , 442 , 258 P . 3d 

43 (20 1 1 ) .  If a defendant estab l ishes that the prosecutor's statements were improper, 

our review of whether the defendant was prejud iced depends on whether the defendant 

objected to the improper statements .  State v. Emery, 1 74 Wn .2d 74 1 , 760 ,  278 P . 3d 

653 (20 1 2) .  If the defendant objected at tria l , the defendant has the bu rden to prove 

that the m isconduct " resu lted in prej ud ice that had a substant ia l  l i ke l i hood of affect ing 

the j u ry's verd ict . '' Emery, 1 74 Wn .2d at 760 .  But i f  the defendant d id not object ,  the 

defendant " is deemed to have waived any error, u n less the prosecutor's m iscond uct 

was so flag rant and i l l  i ntentioned that an instruct ion cou ld not have cu red the resu lt ing 

prejud ice . '' Emery. 1 74 Wn .2d at 760-6 1 . 

P.2d 1 257 ( 1 992) ;  accord State v. Cunn ingham , 93 Wn .2d 823, 831 , 6 1 3 P .2d 1 1 39 ( 1 980) .  A 
reasonable probabi l ity is a probab i l ity suffic ient to underm ine confidence i n  the outcome. "  State v. 
Chavez , 76 Wn . App. 293 ,  298 ,  884 P .2d 624 ( 1 994) .  

There is not  a reasonable probab i l ity i n  l i gh t  of  the ent i re record that the error materia l ly affected 
the outcome of tria l .  Mc Intyre adm itted i n  h is recorded in terview with Detective Francis that the acts E . M .  
described were very s im i lar to the th ings that Shannon and McIntyre wou ld  d o  i n  bed . Th is i n terview was 
found to be adm issib le after a CrR 3 . 5  heari ng  because the in terview was lawfu l custod ia l  in terrogation ,  
and  McIntyre knowing ly  and vol u ntar i ly wa ived h is  M i randa rig hts .  The  evidence wou ld  l i kely have come 
i n  through th is i n terview, even without Shannon's testimony. Mc Intyre acknowledges the preciseness and 
s im i larit ies i n  E . M . 's test imony and acknowledges there is a poss ib i l i ty it happened . 
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B 

McIntyre argues first that the prosecutor improperly bolstered E .M . 's testimony by 

suggesting that intense pretrial defense interviews traumatized her. The State responds 

that the prosecutor's questions about the defense interviews was relevant to rebut 

McIntyre's assertion that E .M.  was coached by her mother and was fabricating 

allegations. 

During direct examination, the prosecutor asked E .M.  about her interviews with 

defense counsel: 

[Q]: Do you remember sitting down with Defense counsel in December of 
2022-

[A]: Yes. 

[Q]: -to be interviewed about this case? 
[A]: Yes. 
[Q]: Did you have to sit down with them once? 

[A]: Twice . 
[Q]: How was that experience for you? 
[A]: More stress and anxiety, but I felt really angry. 

[Q]: Why did you feel  angry? 
[A]: Because they kept repeating their questions and he said to not 
interrupt him but he kept interrupting me. 

The prosecutor continued and E .M .  explained that her fami ly was not in the room with 

her during these interviews. The State asked if E .M.  had a difficult time answering the 

defense's questions. McIntyre objected on relevance grounds and the trial judge 

overruled the objection .  The State continued: 

[Q]: Can you walk us through the d ifficulty you had? 
[A]: Um,  some of the questions, most of the questions were pretty 
confusing. And I couldn't answer most of them because one of 

[McIntyre's] lawyers kept cutting me off while I was trying to say my 
answer and it was really frustrating. 
[Q]: Do you remember what your body was doing during that first 

interview? 
[A]: Um,  shaking a lot. 
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The prosecutor also asked about another defense interview which E . M .  described as 

"even more annoying than the fi rst t ime . "  

McI ntyre moved to stri ke portions of E . M . 's test imony argu ing that he  has a rig ht 

under state and federal  constitutions to due process and effective ass istance of 

counse l ,  and that it was inappropriate to cast the defense counsel as agg ressive when it 

was the defense's rig ht and respons ib i l ity to question E . M .  McI ntyre also objected on 

the g round that the test imony was fa lse , and the defense attorney d id not i nterrupt, and 

she on ly had two i nterviews because they d idn 't have t ime to fi n ish the i nterview the fi rst 

t ime.  The State responded that E . M .  had to describe her traumatic experience five 

t imes to strangers ,  and because the case h i nged on E . M . 's cred ib i l ity ,  the State shou ld 

be a l lowed to ask about her traumatic experience and how she had phys ical react ion to 

it .  

The tria l  cou rt overru led the object ion and d id not stri ke the test imony, exp la in ing  

that McI ntyre had a l ready h igh l ig hted i n  open ing statements that there wou ld be 

d ifferent vers ions of  events and the State's test imony was re lati ng to  each d ifferent t ime 

she ta lked about it and provided context around those statements . 

Because McI ntyre objected to the above l i ne  of question ing , we review if the 

comments were improper, and if they were , whether there is a substant ia l l i ke l i hood that 

it affected the j u ry's verd ict .  Emery. 1 7  4 Wn .2d at 760 .  The tria l  j udge is genera l ly i n  

t he  best posit ion to  determ ine whether the prosecutor's comments were improper and 

prejud icia l .  State v .  l sh , 1 70 Wn .2d 1 89 ,  1 95-96 , 24 1 P . 3d 389 (20 1 0) .  
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Here ,  the prosecutor's statements were improper. The prosecutor improperly 

bolstered E . M . 's test imony. A prosecutor may argue that evidence does not support a 

defense theory.  State v. L indsay. 1 80 Wn .2d 423 ,  431 , 326 P . 3d 1 25 (20 1 4) .  But a 

prosecutor may not impugn the ro le or  i nteg rity of the defense counse l .  L indsay, 1 80 

Wn .2d at 43 1 -32 . But improper statements are not a basis for reversa l  when they occu r 

as a fa i r  response to defense counsel 's arguments or where otherwise provoked . State 

v. Russe l l ,  1 25 Wn .2d 24 , 86 , 882 P .2d 747 ( 1 994) . F ina l ly ,  " ' [t] he genera l  common- law 

ru le is that the proponent may not bolster the witness's cred ib i l ity before any attempted 

impeachment . "' State v. Bourgeo is ,  1 33 Wn .2d 389 , 400-0 1 , 945 P .2d 1 1 20 ( 1 997) 

(quoti ng EDWARD J. I MWINKELRI ED ,  EVIDENTIARY FOUNDATIONS 86 (2d ed . 1 989)) . 

The prosecutor improperly bolstered E . M .  on d i rect examination by aski ng about 

how the defense i nterviews traumatized her . The bolstering d id not respond to 

McI ntyre's cross-examination . Rather, the bo lstering occu rred wh i le the State 

conducted d i rect examination ,  which is improper. Fu rther, the prosecutor was not 

perm itted to impugn the ro le of defense counsel because they rig htfu l ly conducted 

i nterviews with McI ntyre's accuser. 

But the prosecutor's comments were not prej ud ic ia l  because there was not a 

substant ia l  l i ke l i hood that the improper comments affected the verd ict .  McI ntyre was 

able to , and d id ,  effective ly cross-examine E . M .  after the improper bolsteri ng : 

[Q] : Now, you were i nterviewed two t imes i n  th is case by Mr. Marsha l l ;  am 
I correct? 
[A] : Yeah . 
[Q] : Th is is M r. Marsha l l  here? 
[A] : Yeah , I 'm sorry .  Yes . 
[Q] : It 's okay. You were i nterviewed two t imes by h im ,  correct? 
[A] : Okay. 
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[Q]: That was because we didn't finish the interview the first time and we 

had to continue it another day; am I right? 
[A]: You're right. 

The defense counsel continued: 

[Q]: . . .  And you knew you could take breaks if you wanted to during that 

interview; am I right? 
[A]: Yes. 
[Q]: And, in fact, I think you took a number of breaks. I think you said five 

or six the other day? 
[A]: Five or six, yes. 

After a sidebar, the defense counsel continued: 

[Q]: [E .M. ] ,  you said earl ier during that interview Mr. Marshall interrupted 

you often;  do you remember saying that? 
[A]: Yes. 
[Q]: In fact, Mr. Marshall told you that neither of you should interrupt each 

other so that the court reporter can do a better job better, didn't he? 
[A]: Yes. 
[Q]: Now, you came to those interviews with your mother [Jackie]; am I 

right? 
[A]: Yes. 

Defense counsel then asked about whether E .M.  spoke to Jackie during the breaks she 

took during the interviews: 

[Q]: During the breaks that you took when you were being interviewed by 
Mr. Marshal l ,  you went out, you left the room, and you went out to talk with 

your mother, am I correct? 
[A]: Only for two. 

[Q]: Okay. And your mother told you some things that you could say to 
answer questions; am I correct? 
[A]: She didn't say I had to , she said if I got, if I need to then I could go 

right ahead. If I wanted to . She wasn't tell ing me what to do. 

[Q]: Okay. Your mother told you that during, when you were being 

interviewed by the Defense in this case that you could say " I don't know" 
in response to questions; am I right about that? 
[A]: Yes, she did say, yes. 

[Q]: And she also told you that you could say "move on" ;  am I right about 
that? 
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[A] : Yes , she d id say, yes . 

Th is l i ne of question ing estab l ishes that McI ntyre was able to effective ly cross­

examine E . M .  about the defense i nterviews and any potent ia l  coach ing by Jackie .  

Thus ,  the prosecutor's question ing d id not prejud ice McI ntyre or imp l icate a due process 

vio lat ion because the defense was able to confront h is accuser and impeach her .  

C 

McI ntyre next argues that the prosecutor comm itted m isconduct aga in  i n  clos ing 

argument by ins inuat ing E . M .  was more cred ib le because she withstood intense 

question ing and wou ld not endu re it if the a l legat ions were not true .  McI ntyre also 

argues it was m isconduct for the prosecutor to focus on McI ntyre's a lcoho l ism for 

improper propens ity purposes . There was no object ion i n  clos ing arguments to the 

State's argument .  Thus ,  we review if they were flag rant and i l l  i ntentioned and cou ld not 

have been cu red by an instruction .  Emery. 1 74 Wn .2d at 760-6 1 . 

The prosecutor's comments were not flag rant and i l l  i ntentioned and cou ld have 

been cu red with an instruction .  F i rst, as d iscussed , the defense had the opportun ity to 

effective ly cross-examine E . M .  about her trauma and her react ions to the defense 

i nterviews . Second , the defense focused much of its case on McI ntyre's d ri nking hab its . 

For example ,  a theme of the defense's clos ing argument was that McI ntyre was an 

a lcoho l ic .  I t  was therefore appropriate for the prosecutor to focus on that aspect i n  

clos ing argument .  And lastly, McI ntyre has  not shown that a j u ry instruct ion cou ld not 

have cu red the improper argument .  

Thus, none of the prosecutor's comments requ i re reversa l .  
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V 

McI ntyre argues that the court imposed unauthorized commun ity custody 

cond it ions .  We remand to stri ke the i nternet-re lated cond itions but otherwise d isag ree . 

A 

We review commun ity custody cond itions for an abuse of d iscretion , and wi l l  

reverse them on ly i f  they are "man ifestly un reasonable . "  State v .  Pad i l l a ,  1 90 Wn .2d 

672 , 677 , 4 1 6  P . 3d 7 1 2  (20 1 8) .  "A tria l  cou rt abuses its d iscret ion if it imposes an 

unconstitutiona l  cond ition . "  Pad i l l a ,  1 90 Wn .2d at 677 . A tria l  cou rt's d iscret ion to 

resentence on remand is constra i ned by the scope of our  cou rt's mandate . State v .  

Ki lgore , 1 67 Wn .2d 28 ,  42 , 2 1 6  P . 3d 393 (2009) . 

As a cond it ion of commun ity custody, sentencing courts may order offenders to 

"[c]omply with any crime-re lated proh ib it ions . "  RCW 9 . 94A.703(3)(f) . A crime-re lated 

proh ib it ion is one that "d i rectly re lates to the c ircumstances of the crime for which [an 

i nd ivid ual ]  has been convicted . "  RCW 9 . 94A.030( 1 0) .  The cond it ion "need not be 

identical to the crime of conviction ,  but there must be 'some basis' for connecti ng the 

cond it ion to the defendant's crime . "  State v .  Geyer, 1 9  Wn . App .  2d 32 1 ,  33 1 , 496 P . 3d 

322 (202 1 )  (quoti ng State v. Nguyen ,  1 9 1 Wn .2d 67 1 , 684 , 425 P . 3d 847 (20 1 8)) . We 

review the factual basis for crime-re latedness issues under a "substant ia l  evidence 

standard . "  Pad i l l a ,  1 90 Wn .2d at 683 . 

B 

McI ntyre chal lenges commun ity custody cond ition 8 ,  which requ i res : 

8 .  You must consent to DOC home vis its to mon itor you r  comp l iance with 
supervis ion . Home vis its inc lude access for the pu rposes of visua l  
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inspect ion of a l l  areas of the res idence i n  which you l ive or have 
exclus ive/jo int contro l/access . 

McI ntyre argues that cond it ion 8 requ i res h im to consent to warrantless searches 

and is therefore unconstitutiona l ly overbroad and vio lates h is constitut ion rig hts .  The 

State responds that the cond ition that he consent to home vis its is not yet r ipe for 

review. 

Our  Supreme Court add ressed the ripeness of an appeal of a nearly identical 

cond it ion in State v .  Cates , 1 83 Wn .2d 53 1 , 354 P . 3d 832 (20 1 5) .  There ,  the contested 

cond it ion " requ i re[d] Mr. Cates to 'consent' to searches by h is CCO,  merely upon the 

CCO's request, without specify ing that the search must be based on reasonable cause . "  

Cates , 1 83 Wn .2d at 535 . The court concl uded that a chal lenge to the cond it ion was 

not r ipe for review and the court cou ld on ly examine the merits of Cates's c la im if the 

State attempted to enforce the cond it ion after Cates's re lease from confi nement .  Cates , 

1 83 Wn .2d at 535-536 . (Emphasis added . )  

McI ntyre does not "suffer [a] s ign ificant r isk of hardsh ip" i f  we decl ine to  review 

the merits of that cond ition at th is t ime.  Cates, 1 83 Wn .2d at 536 . Noth ing i n  the 

cond it ion i nd icates that McI ntyre needs to take a specific act ion upon re lease to comp ly 

with the cond it ion . Cates , 1 83 Wn .2d at 536.  We decl ine to review the cond it ion at th is 

t ime.  

C 

McI ntyre chal lenges commun ity custody cond ition 1 0 , which requ i res : 

1 0 . You may not own/use/possess an i nternet capable device without fi rst 
meet ing with you r  CCO and fu l ly and accu rate ly comp leting the "Socia l  
Med ia and E lectron ic  Device Mon itoring Ag reement" DOC Form # 1 1 -080 . 
You must insta l l  an i nternet mon itoring prog ram , on devices capable of 
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us ing the software , at  you r  own expense , and you r  CCO must be you r  
designated accountab i l ity partner . The requ i rements and  proh ib it ions on  
th is completed form wi l l  rema in  i n  effect unt i l  removed or mod ified i n  
writi ng , s ig ned , and  dated by  you and  you r  CCO . (The pu rpose of th is 
mon itoring software is to ensure you are not havi ng contact with any 
known victim ,  identified proh ib ited class of people (m inors) , or  access ing 
sexua l ly exp l icit mater ia l as defi ned i n  cond ition #1 1 . ) Any approved 
device is subject to search . 

McI ntyre chal lenges the cond ition because it is not crime re lated . The State 

concedes the i nternet access restrict ion is improper. 

We accept the State's concess ion . The proh ib it ions on i nternet access are not 

crime re lated . There is no evidence that McI ntyre used i nternet or  video equ ipment i n  

t he  comm iss ion of h is crime .  There is no basis for connecti ng the cond it ion to 

McI ntyre's crime .  

V I  

McI ntyre argues that the VPA shou ld be stricken .  The State ag rees the case 

shou ld be remanded to stri ke the VPA. 

In 2023 ,  the leg is latu re amended RCW 7 .68 .035 to proh ib it cou rts from impos ing 

the VPA on ind igent defendants as defi ned i n  RCW 1 0 . 0 1  . 1 60(3) . LAWS OF 2023,  ch . 

449 ,  § 1 .  Our  cou rts have held that recent amendments to statutes govern ing lega l  

fi nancia l  ob l igations app ly to matters pend ing on d i rect appea l .  State v .  E l l i s ,  27 Wn . 

App .  2d 1 ,  1 6 , 530 P . 3d 1 048 (2023) . 

We accept the State's concess ion and stri ke the VPA. 

VI I 

McI ntyre ra ises severa l add it ional  g rounds for review i n  h is SAG . We add ress 

each in tu rn .  
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A 

McI ntyre argues that count I l l  and IV are unfa i r  because they are an example of 

overcharg i ng by the prosecution .  But McI ntyre does not cite case law no r  exp la in  how 

counts I l l  and IV resu lted from prosecutoria l  vi nd ictiveness or overcharg i ng .  McI ntyre 

merely argues that it was "unfa i r . "  We cannot review a SAG cla im if it is too vague to 

properly i nform the court of the c la imed error. State v. Hand , 1 99 Wn . App .  887 ,  90 1 , 

40 1 P . 3d 367 (20 1 7) .  Without more ,  there is no evidence that the add it ional  charges 

vio lated McI ntyre's rig hts . 

B 

McI ntyre argues that Shannon 's test imony was coerced by Jackie because 

Shannon testified that Jackie to ld her it wou ld be d ifficu lt to conti n ue a re lationsh ip  with 

her if she conti n ued to have a re lationsh ip  with McI ntyre . 

It is for the j u ry to determ ine ,  i n  l i ght of a l l  impeach ing evidence ava i lab le to the 

defendant ,  whether a witness has g iven fa lse test imony under improper i nfl uence .  

State v .  Shaffer, 72 Wn .2d 630 , 634 , 434 P .2d 591  ( 1 967) ; see also l sh ,  1 70 Wn .2d at 

1 96 (" [w]hether a witness has testified truthfu l ly is ent i rely for the j u ry to determ ine . ") .  

Here ,  there i s  n o  evidence that Shannon was coerced or under any improper i nfl uence .  

The defense was free to  i nqu i re about any b ias or i nterest i n  cross examination , which it 

d id .  

C 

McI ntyre contends that the recorded i nterview with Detective Francis shou ld not 

have been adm itted i nto evidence because the i nterview was conducted after he had 

gone 38 hours without any sleep and was not g iven h is med ication . 
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Before i nterrogat ing a suspect i n  custody, law enforcement must i nform the 

suspect that he has the " rig ht to remain  s i lent , that anyth ing he says can be used 

aga inst h im in a court of law, that he has the rig ht to the presence of an attorney, and 

that i f  he cannot afford an attorney one wi l l  be appointed for h im prior to any 

question ing . "  M i randa v.  Arizona ,  384 U . S .  436 , 479 ,  86 S. Ct. 1 602 , 1 6  L .  Ed . 2d 694 

( 1 966) . After warn ings have been g iven ,  "the i nd ivid ua l  may knowing ly and i nte l l igently 

waive these rig hts and ag ree to answer questions or make a statement . "  M i randa ,  384 

U . S .  at 479 . 

We must consider the tota l ity of c i rcumstances i n  determ in ing whether a 

defendant vo l u ntari ly waived the i r  M i randa rig hts .  State v. Al len ,  63 Wn . App .  623 ,  626 , 

82 1 P . 2d 533 ( 1 99 1 ) .  It is not necessary that the waiver is express ly ora l  or  written ;  but 

the court can i nfer waiver if the defendant is i nformed of the i r  M i randa rig hts ,  

u nderstands those rig hts ,  and  chooses to  vo l unteer i nformation i n  absence of d u ress , 

p rom ises , or  th reats . State v. Terrovona ,  1 05 Wn .2d 632 , 646-47 7 1 6 P .2d 295 ( 1 986) . 

Fu rther , a suspect can "vo lu ntar i ly waive h is M i randa rig hts even when he is i n  the 

hospita l ,  on med ication , and in pa i n . "  State v .  But ler , 1 65 Wn . App .  820 ,  269 P . 3d 3 1 5 

(20 1 2) (quoti ng U n ited States v. George , 987 F . 2d 1 428 ,  1 430 (9th C i r . 1 993)) . 

The court conducted a CrR 3 . 5  heari ng on the statements .  The court heard 

test imony from both Detective Francis and McI ntyre . The court ru led that McI ntyre 

knowing ly and vo l u ntari ly waived h is rig hts .  We ag ree. 

Detective Francis read McI ntyre h is M i randa rig hts .  McI ntyre stated that he 

understood those rig hts and that the i nterview was being recorded . McI ntyre made no 

statements concern ing a lack of s leep or med ication du ring h is i nterview with Francis .  
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He a lso d id not express that he was unable to contact an attorney, contrary to h is 

test imony du ring the CrR 3 . 5  hearing . Fu rther, toward the end of the i nterview, McI ntyre 

i nd icates that h is lawyer i n  Canada to ld h im to remain s i lent ,  and he chose not to do so .  

For these reasons ,  we d isag ree that the recorded interview was improperly 

adm itted . 

D 

McI ntyre argues that E . M . 's trauma was over-emphas ized . As McI ntyre notes , 

th is argument was encompassed i n  h is attorney's open ing  brief. When a SAG conta ins 

a l leged errors that "have been thorough ly add ressed by counse l"  they are "not proper 

matters for [the] statement of add it iona l  g rounds under RAP 1 0 . 1  0(a) . "  State v .  

Thompson ,  1 69 Wn . App .  436,  493 , 290 P . 3d 996 (20 1 2) .  

E 

McI ntyre argues that E . M . 's psychology records and school records shou ld have 

been d isclosed to the defense . But McI ntyre does not adequate ly exp la in  the a l leged 

error. There is no evidence that McI ntyre's attorney requested records and was den ied . 

We wi l l  not consider a SAG if it does not adequate ly i nform the court of the natu re and 

occu rrence of the a l leged errors .  RAP 1 0 . 1 0(c) . 

F 

McI ntyre asserts that the sentence g iven to h im vio lates the proh ib it ion on crue l  

pun ishment under art icle I ,  sect ion 1 4 , of the Wash ington constitut ion because he was 

sentenced to fou r  crimes based on "one cou rse of act ion over one t ime period . "  

Fo r  sentenc ing pu rposes , two or more crim ina l  offenses count as  one  crime i f  the 

offenses encompass the "same crim ina l  cond uct . "  RCW 9 . 94A. 589( 1 ) (a) . Crimes 
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constitute the same crim ina l  conduct when they " requ i re the same crim ina l  i ntent , are 

comm itted at the same t ime and p lace , and i nvo lve the same victim . "  RCW 

9 . 94A. 589(1  ) (a) . U n less these elements are met, the crimes are not the same crim ina l  

conduct .  State v .  Chenoweth , 1 85 Wn .2d 2 1 8 , 220 ,  370 P . 3d 6 (20 1 6) .  A sentencing 

court's determ inat ion of same crim ina l  conduct wi l l  not be d istu rbed on appeal  u n less 

the court abused its d iscret ion or m isapp l ied the law. Chenoweth , 1 85 Wn .2d at 220-

2 1 . 

The tria l  cou rt cons idered Chenoweth and found that incest and ch i ld  molestat ion 

are separate charges and do not merge for the pu rposes of sentencing . The court also 

rejected the argument that the two acts constituted a contin uous course of conduct .  

The court reasoned there was sufficient t ime i n  the cou rse of behavior  to pause and 

form a new i ntent . The court sentenced McI ntyre to 1 73 . 5  months which is the m idd le 

po int of the standard range 1 49 to 1 98 months .  

The tria l  cou rt d id not abuse its d iscret ion i n  consider ing the fou r  charges as 

separate acts for the pu rposes of sentencing . F i rst, Chenoweth exp l icitly held that "the 

same act constitut ing rape of a ch i ld  and incest is not the same crim ina l  conduct for 

pu rposes of sentencing . "  1 85 Wn .2d at 224 . Thus ,  the tria l  cou rt properly cons idered 

the rape and incest as separate crim ina l  conduct for the pu rposes of sentencing . 

Second , the tria l  cou rt found that the other two counts shou ld be cons idered 

separate ly because there was adequate time for McI ntyre to consider h is act ions and 

form a new i ntent . The fi rst i ncident occu rred after McI ntyre asked E . M .  to sleep i n  the 

pu l lout bed with h im .  After E . M .  washed her hands,  she went to sleep i n  the top bunk  

bed . Then , after she fe l l  asleep aga i n ,  McI ntyre unz ipped her  onesie and  touched her 
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vag ina .  The tria l  cou rt properly found that there was sufficient t ime for McI ntyre to form 

a new i ntent. 

G 

McI ntyre argues that the incest charges were never proven because there was 

no patern ity test done .  

Due process requ i res that the State prove every element of a crime beyond a 

reasonable doubt .  State v. Johnson , 1 88 Wn .2d 742 , 750 , 399 P . 3d 507 (20 1 7) .  To 

determ ine whether sufficient evidence supports a conviction ,  we must "view the 

evidence i n  the l i ght most favorab le to the prosecution and determ ine whether any 

rationa l  fact fi nder cou ld have found the elements of the crime beyond a reasonable 

doubt . "  State v .  Homan , 1 8 1 Wn .2d 1 02 ,  1 05 ,  330 P . 3d 1 82 (20 1 4) .  

The re levant statute provides:  

A person is gu i lty of incest i n  the second deg ree if  he or she engages in 
sexua l  contact with a person whom he or she knows to be re lated to h im 
or her ,  e ither leg itimately or  i l leg itimate ly, as  an ancestor, descendant ,  
b rother ,  or  s ister of either the whole or the ha lf b lood . 

RCW 9A.64 . 020(2) (a) . 

The tria l  cou rt instructed the j u ry :  

To convict the defendant of the crime of I ncest i n  the Second Deg ree, as 
charged i n  count two , on an occas ion separate and d isti nct from that 
charged i n  counts th ree and fou r, each of the fo l lowing elements must be 
proved beyond a reasonable doubt :  

( 1 ) That on or about 24th of December, 20 1 8  to the 24th of May, 20 1 9 , the 
defendant engaged i n  sexua l  contact with E . M . ;  

(2) That E . M .  was re lated to the defendant as a descendent of either the 
whole or the ha lf b lood ; 

(3) That at the t ime the defendant knew the person with whom he was 
havi ng sexua l  contact was so re lated to h im ;  and 

(4) That any of these acts occu rred i n  the State of Wash i ngton 
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The court also defined descendent as "any chi ld or  g randch i ld  of the defendant . " 

McI ntyre fa i ls  to offer Wash ington authority supporti ng h is c la im that patern ity 

test ing is requ i red to prove the crime of i ncest. It is also wel l  estab l ished law i n  

Wash ington that uncorroborated test imony of a comp la in ing witness i n  an incest case i s  

enough to  susta in  a conviction .  See, �, State v .  Davis ,  20 Wn .2d 443 ,  447 ,  1 47 P .2d 

940 ( 1 944) ; State v .  Coffey, 8 Wn .2d 504 ,  505-06 , 1 1 2 P .2d 989 ( 1 94 1 ) .  

Taki ng the State's evidence a s  true ,  a rat ional  trier of fact cou ld fi nd McI ntyre 

gu i lty beyond a reasonable doubt for the crime of incest i n  the second deg ree . 

H 

McI ntyre argues that counts I I  and IV were unsupported based on an improper 

i nterview and contrad iction .  McI ntyre contends Detective Francis 's i nterview with E . M .  

that took p lace i n  a n  open park with n o  ch i ld  forens ic i nterviewer was improper and it 

contrad icted E . M . 's fi rst i nterview. 

McI ntyre cites no Wash i ngton law to support h is content ion that the second 

i nterview with E . M .  was improper. A prosecutor may add charges aga inst a crim ina l  

defendant at  any t ime before tria l  so long as the i r  motivat ion is not vi nd ictive or based 

on unjustifiab le standards .  State v .  Penn ,  32 Wn . App .  9 1 1 ,  9 1 4 ,  650 P .2d 1 1 1 1  ( 1 982) . 

Because noth ing i n  the record supports McI ntyre's content ion and because he cites no 

authority ,  we fi nd no basis for reversa l .  

We remand to stri ke the VPA and the i nternet-re lated commun ity custody 

cond it ion 1 0 . We otherwise affi rm . 
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WE CONCUR: 
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